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Dear Ms Coulson,

The draft Pensions (Automatic Enrolment) Regulations 2009 
I my letter of 3 June 2009 I responded on behalf of Local Government Employers (LGE) and the Local Government Pensions Committee (LGPC) to the consultation on the above draft regulations. 
LGE represents employers' interests to central government and other bodies on local government pensions policy and provides a secretariat service to the Local Government Pensions Committee (LGPC), a committee of councilors constituted by the Local Government Association (LGA), the Welsh Local Government Association (WLGA) and the Convention of Scottish Local Authorities (COSLA). The LGPC considers policy and technical matters affecting the Local Government Pension Scheme in the UK, a scheme which has over 4 million members.

Although the consultation deadline was 3 June 2009 I need to amend my original response to raise what could be a highly important and potentially contentious matter concerning costs for employers participating in the Local Government Pension Scheme. 
The revised response is set out below.
Regulation 4(1)

This regulation sets out the information that the employer has to provide to the scheme about the jobholder including, at sub-paragraph (e), the jobholder’s “postal or electronic work address”. Consideration will need to be given as to how this should be defined for peripatetic jobholders. 

Regulation 6

This requires that, “Prior to active membership of a scheme being achieved”, the employer has to deduct any contributions payable by the jobholder from the jobholder’s “remuneration”. This appears to be a strange form of wording, given that a jobholder could start and leave before the first payroll is run. Perhaps a better form of wording would be “For active membership of a scheme to be achieved”. 
The regulation also refers to “remuneration” but this is not defined in the draft regulations or in the Pensions Act 2008. Under the Local Government Pension Scheme, not all remuneration is pensionable e.g. non-contractual overtime.  It would be helpful, therefore, if “remuneration” could be defined in regulation 1 of the draft regulations as something like:

“Remuneration has the meaning set out in the qualifying scheme’s rules or regulations.”
Regulation 7

This sets out the “enrolment information” that has to be provided to the jobholder, including:

(b) the jobholder’s automatic enrolment date;

(d) the value of contributions that will be made into the scheme by the employer;

(j) that the opt out notice may be obtained from the scheme; and
(k) an explanation of how the notice may be obtained from the scheme.
With regard to (b) above, does this have to specify a date (e.g. the specific date the jobholder commenced, such as 1 August 2012) or will it be acceptable for the information to be set out in generic terms (e.g. in the scheme guide sent to the jobholder, it explains that jobholders are auto-enrolled into the scheme from the first day of employment”)?

With regard to (d) above, the commentary to the draft regulations says that “the employer has the option of giving the value of contributions as a fixed amount or as a percentage of the jobholder’s remuneration”. However, providing information in this form for a defined benefit scheme is, at best, somewhat irrelevant and, at worst, highly misleading. Let us take, as an example, two members of the Local Government Pension Scheme (the statutory regulations for which govern the 100 separate LGPS final salary, defined benefit schemes). Both members commence employment on the same day and on the same starting salary. One is employed by Employer A and the other by Employer B, and both employers participate in LGPS Fund X. The employer contribution rate paid by Employer A is 10%, although the underlying employer rate is actually 14%. The rate is 10% because the employer’s share of the Fund is currently in surplus. The employer contribution rate paid by Employer B is 20%, although the underlying employer rate is actually 14%. The rate is 20% because the employer’s share of the Fund is currently in deficit. If we show the employer contribution as an amount or a percentage of pay this could lead the employee of Employer B to think one of the following:

i) “my pension benefit is worth much more than that offered by Employer A”; or

ii) “as my employer is having to put in twice as much in contributions as Employer A, perhaps my scheme and my benefits are at risk”.

In fact, neither is true. The value of the final salary pension benefit is exactly the same and, being a statutory scheme, the benefits are not in jeopardy.

Now let’s assume that the employee of Employer B moves to Employer C.  The employer contribution rate paid by Employer C is 15%, although the underlying employer rate is actually 14%. The rate is 15% because the employer’s share of the Fund is currently slightly in deficit. However, on being informed of the 15% employer contribution rate one can hear the member saying “If I’d known that the employer is only paying three quarters of the contribution that my old employer paid, I wouldn’t have taken the job”. In fact, the value to the employee of the final salary benefit promise is greater, due to the increase in salary.
Thus, to “give the value of contributions as a fixed amount or as a percentage of the jobholder’s remuneration” as suggested in the consultation paper is clearly misleading. Also, what about those major public sector final salary schemes which are unfunded pay as you go schemes (e.g. the Police Pension Scheme) where there is no employer contributions per se? Should we show a nil contribution? This would itself be highly misleading as the employer meets the balance of the cost of paying out the benefits. 
It is vitally important that, in trying to develop a strategy to inform people of the value of their pension rights and what the cost to the employer is, that a distinction is made between defined benefit and defined contribution schemes. Clearly, showing the employer contribution made to a defined contribution scheme is vitally important. It is not important in relation to a defined benefit scheme and, as shown above, can be positively misleading. An alternative method of getting over the message of the value of a pension scheme to members of a defined benefit scheme needs to be considered e.g. quote the underlying contribution rate (which assumes the scheme is neither under or over-funded). However, the method of valuing the employer contribution needs to be given careful thought to ensure that he result is not misleading and does not confuse the scheme member - for example, valuing a benefit in one way for the purposes of the Automatic Enrolment Regulations, another for the HMRC Annual Allowance test, another for the HMRC Lifetime Allowance test, another for the purposes of the Accounts and Audit Regulations 2003 [SI 2003/533] (where there are propsals to disclose the value of benefits, including pensions, of senior officers in public bodies) and perhaps yet another for the purposes of Total Rewards statements issued by employers, will be highly confusing for a scheme member.
With regard to (j) and (k) above, whilst we note the reasons given in the consultation paper for requiring a jobholder to obtain an opt-out form from the pension scheme (rather than from the employer), in a multi employer scheme (such as the LGPS) this:

i) introduces an extra administrative burden on the scheme administrator

ii) leads to additional administrative costs (particularly where administration has been outsourced, as the administrator may seek to charge extra for the additional work), and

iii) potentially creates delays for the jobholder (in having to go to a third party to obtain an opt out form rather than just getting one from the employer). 
To suggest that requiring a jobholder to obtain an opt-out form from the scheme will prevent unscrupulous employers from pressurising a jobholder to opt out seems somewaht fanciful. 
Regulation 11
The regulation, as currently drafted, permits a jobholder to opt out of a scheme but only after he has been automatically enrolled. This seems overly stringent as it does not permit a person to notify his wish not to be a member prior to commencing employment. This could result in unwelcome extra administration for employers, payrolls and schemes if the jobholder has to be enrolled, the payroll is run before the opting out form can be processed, and the contributions have to then be refunded.

The regulation also only appears to permit a jobholder to opt out within 30 days of the later of:

i) the day the jobholder became a member of the scheme, or

ii) the day he receives the enrolment information 

If the jobholder misses this deadline, it appears that he cannot subsequently opt out. Is this intended? If so, it has a potentially huge financial impact on employers participating in the Local Government Pension Scheme (LGPS). Based on a limited survey of 20 local authorities in 2003, approximately 36% of their employees chose not join the LGPS. These tended to be lower paid, part time females and younger employees which also, of course, tend to be the areas where local authorities experience higher staff turnover. If a significant proportion of those aged 22 or over and under pensionable age who have qualifying earnings and who currently choose not to join the LGPS miss (in the future) the auto-enrolment opt out deadline, this will lead to a significant pensions on-cost for their employers. The underling employer contribution rate for the LGPS has been estimated by the Government Actuary as being 11.9% of pensionable pay for new entrants (although the current average employer contribution rate is nearer 15%). This would constitute a serious level of additional cost hitting hard pressed council budgets and leading, in a worst case scenario to job losses and / or reductions in delivery of front line services, unless additional funding is provided by central government. A similar scenario will, undoubtedly, apply in other areas of the public service e.g. the NHS, teaching, police, fire, etc although the numbers of employees not currently joining the Teachers’, Police or Firefighters’ pension schemes is, comparatively, relatively low.   
At a more technical level, in the LGPS we have employees who have:
i) multiple concurrent jobs with the same employer in the same scheme, or

ii) multiple concurrent jobs with different employers in the same scheme.

Where the concurrent jobs commence on the same date, can the jobholder choose to opt out of one job but not the other? This needs to be made clear. And where the concurrent jobs commence on different dates, can the jobholder choose to opt out of one job but not the other? If so, it needs to be made clear that, in relation to the new job, the dates set out in regulation 11(2) start running from 

i) the day the jobholder became a member of the scheme in the new job, or

ii) the day he receives the enrolment information in respect of the new job 

Regulation 13(3)
It should be left to each scheme to decide whether the original opt out form should be retained by the employer or the scheme. 

Regulations 14 and 15  

See comments above in relation to regulations 7(j) and (k).
Regulation 15

We do not believe there should be a standard mandatory opt out form for use by all schemes but, rather, that the regulation should simply set out the minimum wording that must be contained on a scheme’s own opt out form.
Regulation 16

For a defined benefit scheme such as the LGPS the suggestion that the scheme should refund to the employer, within 21 days of receiving an opt out notification, any employee and / or employer contributions in respect of a jobholder who has opted out is not a rational or cost effective approach. A further option should be permitted whereby the employer simply reduces the next payover of employee / employer contributions to the scheme by the relevant amount. 

Regulation 17

This permits the postponement of auto-enrolment for 90 days after the automatic enrolment date. This is out of step with the rules of the LGPS which deny access to those employed for less than 3 months (not 90 days); and is out of step with regulation 23(1)(d) of the Stakeholder Pension Schemes Regulations 2000 [SI 2000/1403] which exempts employers from having to provide access to a Stakeholder Pension Scheme for any employee who has been employed by the employer for a continuous period of less than three months. So, either:

a)  the draft Pensions (Automatic Enrolment) Regulations 2009 need to be amended to refer to 3 months, or 

b) both the Stakeholder Pension Schemes Regulations and the LGPS regulations will need to be amended to only exclude members employed for 90 days or less. 

Our preference is (a). 
Yours sincerely
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Terry Edwards

Head of Pensions
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